
D o w .  L O F I N E S  & A L B E R T S O N ,  P L L C  

May 14, 2003 

\ I , \  ti 4 h D  DELIVERY RECEIVED 

MAY 1 4  2003 

Re: Notilicatioii of E x  Parte Communication 
MB Docket No. 02- 277, MM Docket Nos. 01- 235,Ol- 317, and 00- 244 

Ilcar Ms. Dortcli. 

H i i s  I S  to advise ~ O L I .  111 accordance \ v i l l i  Scclion 1.1206 o f  the I:CC:'s rules, that on May 
I ?. 21)1)3, Uari-y Drake. President ut' Hackyard Broadcusiing I loldings, 1-1 .C: ("Backyard 
131c1adcaslin~"). Anile Swanson ol'this oflice. iiiid I met with Nandan Joshi, Esq., Attoiney 
,Zcl\ isor in [ l ie  Ot'ficc of Gcncta l  ('(iunscl. to discuss Backyard Broadc;ishg's cnnccrn that any 
re\ isioii of tlic tleliriition of radio inai.kcls, particularly a reformulation based on Arbitron data, 
i\.oiild cvnipe~itivcly disadvaiitayc smal l .  recently cstablished compnnies vis-h-vis lnrgcr and 
i i io ie  entrenched i-adio owricrs. I f  t h e  FCC nonetheless ;idopts such a change, Backyard 
Bi-oatlcastiiig sticsscs the i i i ipoi-~ai icc ofgmiit l i j t l iel- i i ig a n d  allowing fiee transfcrability o f  any 
i io i i~coi i ip l ianl  clt islcrs aiid o l g i \  ii ig a11 participanls i i i  a market (lie ability to incrcase stalion 
ounci -sh ip 10 tlic leve l  o f  tlic lurgcsl graiidfalhcred cltistcr. The enclosed handouts were 
d is t r i0~11cd r l r  the meet ing.  

.I\s rq t i i i . cd  h y  seclioii 1 .  I20O(b), two copies o f  (his letter are being submittcd lor each o f  
1 tic ;ihove-rel'crciicetl dockers. 

cc by telecopy: Nai ida i  Joshi. Esq. " 



I'hc Suhstitution of Arhitron Metro Data To Govern Local Market Definition Will 
Ham\lring Small and Medium-Size Group Owners Seeking To Compete Effectively with 

Mega-Groups in 1,ocal Markets 

M M  Docket Nos. 00-244,01-235, 01-317 
MB Docket No. 02-277 

Hack yard Broadcasting is :I small, rcceiilly established independcnt company, dedicatcd 
lo local radio, with a total of22 iadio broadcast stations in the Muncie, Indiana (Arbitron Metro 
I b n k  101 ), Olcaii, New York (Arbitroil Metro Rank 207), Elmira-Coming, New York (Arbitron 
M e k o  Rank 213) Williamsport, Pennsylvania (Arbitron Mctro Rank 259), and Jackson, 
Mississippi (Arbilroti Metro Rank 123). iiiarkcts. 

To  cni i ipctc effectively againsl mcga-owners who can sprcad their risks ovcr scores o f  
inarkcts, sinall g101112 owners like Backyard need thc ability to cluster stations pursuant to the 
same rules tinder which the nncga~consolida~ors havc alrcady built their businesses. 

o [)cspilc its Iclativcly liniiled rcsotirccs, Backyard dircctly competes wilh sonic o f t l i e  
lai.gcsl consolidatois, including Clear Channel in the Jackson, Mississippi, and 
Wi Iliainsport, I'ennsylvania. niai-kcts, Inlinity, Entcrcom, and Citadel in (he Olean, 
Nc\v Y o r k ,  inarkel. and Ciiadcl in the Muncic, Indiana, market. 

Operaling uttdcr [tic e* is t ing rules antl iiiarket tlcfinitions, tliesc iiieg3-coiisolidators 
were ablc to cstablish cffecti\.c and ef f ic ient  cluslcrs of slations in various markets, 
spreading fixed cosk illnorig s la l i ons  within a market and risk among slations in 
scvcral inarkcls. 

c 

r; Rccciil entrants l i k c  ti;tchyard must hc alibi-ded a Icvcl playing field as they try to 
grow antl compctc ;igainst siich already largc and dominant coinpctilors. This means 
allowing iicw enlrants t l ic sanic opportunities to creatc viable station groups capable 
o j_ conipc t i ti2 \Y i t I1 I I ic cstwh I i shed do mi i  i n  an l g o  LI ps. 

I'hc tisc 0 1 -  At-hitloii Mclro Mal-kct tlata. pai.licularly i n  sn~;iller markets, imposes a far inore 
rcstricIi\c slanclal-tl than existins l-iiles and would stymic new entrants seeking to compete 
cf fcct ivc ly  againsl entrenched mega-consolidators and their exisling clusters. 

o l'lic C~oiniiiission rccc i i l l l ,  rcvicwcd and appruved Hackyard's acquisition o f  control 
i~l'si.veral stations i n  the M uncle. Indiana. area. Backyard's holdings, however: could 
cxcccd the owncrsliip rules i l  Arbitron Metro Market data is iiscd to detcrniine the 
si/.c ol'the niarkct. Arbitroil assigned ,just 12 stations to the newly-creatcd Muncie - 
Miwioin. Indiana, Metro Market. ,Although llic ownership rules allow common 
ownership o f j u s l  1 FM stations and 5 slations ovcrall in a 12 station market, 
R;icky:ird a l m d y  liolds 6 slalions in the delilied rnarket, including S FM stations. 

I lcHi i i i ig snial lct~ Ilia[-kcls i nvo l ves  il great deal o f  discrelionary line drawing. In the 
iilxc~ice o1.a singlc largc cily, oncniust pick and choose among groups ofsmaller 
coIiiIiitiI1ilIcs Lo folm incv. mal-kcls. I f  stich clioiccs are madc arbitrarily and wilhout 

I c  
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rck rc i i cc  to cxisli i ig and potential coinpelition, the famiation o f  new markets could 
Ihvc ~III immcdialc and devastating cffcct on smaller group owners. For this rcason, 
tlic C'oinmissior i i i i i s t  nol cxtcrid the m e  of Arbitron Metro Market definitions to 
snialler markets wiltlout careful consideration of the effects on such markets. 

'1.0 tlic cxlciit the tisc o f  Arb i~ ro i i  Metro Market definitions would crcate more 
rcsti-ictivc standards iii snialler markets, sticli acts would he reregulatory and contrary 
to t l i c  intci i l  o f  Scclion 202(h) o f t l i e  Tclccommunications Acl o f  1996 and the 
pi-csuinption iii favor of rcpcal that  courts have found must be applied in construing 
i ts  provisions. 

I-.  

Morc rcsli-ictive mal-kets crcalcd lhy 111e use of Arhitron Metro Market data could force station 
ilivcstiturr. U I ~  the breakup of existing clustcrs. 

ci [:or smaller group owners IO hc ablc lo maintain value, they must have the  ability to 
keep exisling clusters intact. 

IForciii:: tlic divestilure ol'slatioiis li.om an ex i s t i ng  c luskr  would have a devaslatiiig 
iind inimediate cffcct or  a sinal lc i -  group owner by causing a precipitous loss of 
miirket \ ~ i I u c  ror i l s  pi.opcities ;tiid a n  inahil i ly to ohtain loaii capital. 

Morcovci~, tiiilcss cuisling clusters ni;ty be transfen.ed or  assigned, small group 
owners wi l l  lose much of'tlie markcl value o f thc i r  stations because prospective 
buyers w i l l  no1 he ahle to r c i i l i x  [ l ie  benefits of exisling clusters. Most smallcr 
L wowing companies l ikely \vi11 iced to rcsli.ticttirc to secure financing, change 
o\vnci.ship in init ial public offerings and, pokntial ly. merge with other comparably 
siycd companies i1'1liy iii-e to grou into erfcclive competitors. Thc iiiega-o\vncrs 
al~.eatly have passcd tlii.otiglr h a t  stage of devclopment. IJndcr inoi'e restrictive 
market tlclinitioiis. evcii i i  sii i iplc corporate restructuring, IPO or other change of' 
contl.ol could rorcc the bi.c:ik tip olcltistcrs, destroyin: much o l the  value of sinallcr 
conipaIiics l i ke  Backyard and pi-eclticling them honi becoming effective coiiipctitors 
against tlic ineg:a-ciwiici.s. 

; \ I  the saiiic time, i i iorc rcsk ic t iw  market dcfinilioirs, combined wi th  
ti.aiisfcr/assignniciit protections tor existing clusters ( i . e . ,  "grandfathercd clusters"), 
would simply lock-in the current patterns of market dominance while blocking the 
dcvclopnicnt of po~c i i~ i : i I l y  competitive i i c i v  clusters. 

c) 

o 

o 

r\rhitron i s  ii public conipany ;tccountable to ils sh;ircl~olde~-s and to its largest customers, 
!L.JIICJI arc h c  ~ritrenclieti riiega-conscilid~itors. l'he economic incentives guiding Arbitron'c 
ilccisioiis do 1io1 necessiii-iIy aligii \\illi the public ilitcrcst hcncfits that the Commission seeks 
lo  i.cali%c in  th is  procccding. U s e  ofArhiti.on market definilions, wliich the company may 
\ a ry  rroiii t imc Lo time, w~)u ld  i i icai i  that the value of inarkct cltlsters o f  emerging 
ctiiiipctitors nitiy lhccomc ;I fii i iction of.%rbitroli's coinmcrcial i l l tcrcsts. 
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o For instance. in I9S7, Arbitroil lowered its estimatc of the Black population in the 
Houston, ‘l’cxas, market after ccrtaiii major station owners petitioned for such 
changes. Radio station KMJQ(FM), which concentrated on  Black listeners, lost 
market share as a result. In  response, KMJQ(FM) submitted population reports from 
thc City o f  Houston Dcpattmcnt of Planning and Development, which were endorsed 
by the city of Houston and Harris County. Arbitron refused to revise its estimates, 
Iiowcvcr, or even postpone the implenientalion of the lower estimates pending further 
studies. (SW KMJQ, KMJMLhop Arhiirou, Radio and Records, Jan. 13, 1988, at 3, 
attached hcrcto.) Similarly, Spanish language broadcasters have criticized Arbitron’ 
Failure to take accurate account of language preference, which undermines the 
Hispanic radio industry by giving a false measure of the listening habits of Spanish- 
languagc listeners 

c‘ on cl us lo115 : 

Onh Fi.1 Whi/ Is RvoXr/ i .  The Comnlission should [not disrupt the market by drastically 
altcring radio riiarkct definitions. Although thc current rules create certain 
iiiconsistencics and discrepancies (hat should be addressed (e .g . ,  the “Pine Bluff’ 
prohlcm), radical chaiigcs are uiinecessary and not in  thc public interest --- particularly 
whcrc si~cli ch;ingcs M 111  lighten caisting rcstrictions. 

,lr/Ji/rofi Is Nor 7%r A , i , w c . .  llsc o l  Arbiti-on Metro Markct Data will Icad to arbitrary 
iiiarket delinitions that may not rellecl competitive realities. In particular, Arbitron 
Mclro Markel data must not hc tiscd in markets sinaller than the Top 200 because the 
iiiip;lct will he arbitrary and inconsistent. Moreover, adopting morc restrictive Arbitron 
Metro Markets will only disrupt the cfforls of cmerging snlall companies (hat should be 
encouraged as cffective competitors to (he mega-consolidators. 

Altachmcnl 



KMJQ, KMJM Drop Arbitron 



Replacing the Cur ren t  Radio M a r k e t  Uefinitioii with an A r h i t r d B I A  Standard 
Will Frustrate  the Efforts of Small and Medium-Sized Group Owners  to 

Compete El’fcctivcly with Mega-Groups in Local Markets  

The Commissioii should iiot disrupt the radio industry by draslically alteriiig radio market 
definitions based on Arhitron and/ot- HIA slandiirds. 

o Thc iiidustry has adapted to Ihe current radio markct definition, and those entities that 
entered Ihc market since I996 have based their competitive strategies on the existing 
deli 11 i t i o t i .  

l‘hcse new cntranls and other growing companies must have h e  oppot-tunity to dcvclop 
cflicient clusters ofstalions tinder the same ru les  tha t  have been used to build the existing 
mega-companies. Otlier\visc, thc new entrants wil l  not have any opportunity to compete 
e ffect ivc I y ~v i  t 11 them. 

L)isruplion i n  thc industry from a iiew radio market definition will disproporlionately 
harm smallcr players for nfllnoiii the loss or inability to transfer intact even a single cluster 
could have a dev;istatin~ effect. Mega-owners can spread the risk o r a  tnajor change 
across one or mol-c of their inarkcts; smilller owners seeking to compete with them 
cannel. 

a 

o 

I f  tlie C‘oniniissioii iieverllicless cttanycs the radio market definition to an Arbitron andlor BIA 
standard. the Commission niitst adopt provisions thai limit the hami that smaller group owners 
will suffcr: 

o Thc Coniiiiissior should pro\<idc (or rill1 yrandhthcring and fu l l  transrerability of 
c I LI StCIS.  

9 A requiretiicnt Tor divcstiture ofclttsters would severely and disproportionately 
harm smal le i -  group owners; mcya-owners can spread the risk. 

Any limitation oit transferability or clusters would result in an immediate loss of 
\xIuc tha t  ~vould be felt most acutely by sinall group owners. Mega-owners 
leached their ctirrciil positions Illrough a history of transfers and assigntncnls, 
including iiumerous “trade up“  sales and exchanges, initial public oCferings, 
nicrsers. ;mi the addition of ncn’ equity investors. If the Comniissioii only 
peniiils a liiiiitcd number of transfers of grandTathered clusters, it will cut off the 
only growth palti for hose  seeking to offer effective competition to mega-ownel-s. 

Thc Cornmission should allo\v any owiicr in a market io increase station ownership to llie 
l eve l  of the largest grancifd(hered cluster. Orherwise. the / lew rzrles eflcctlvcly l l , ’ I / / / J / ~ O k ‘ C ~  

u i t / -c i id icd  tiiegci-owir cigc[i/i.sr i.JJi.c/ive conipctition. 

Stations in a market that do not have any contour overlap with another eo-owned station 
ill the rii:u.kct -- or have so little coiitoiir overlap that the Commission’s ~- t~les  would 
perniit s;LrIic-sen,icc simulcasting -- should be treated as one slation in the iiumerator i n  
conipiiririg rhc. wncrsliip liriiii (or h l  licensee. Otherwise, a new entrant’s t\n;0 nm- 
overlapping Class A siations w ~ i l d  be treated the saint: as aii entrenched owner’s 
ovct-lapping Class C slalioiis. 

FCC should deal wilh amilialies tinder tlie current market definition standard on a case- 
bv-casc hasis. Foi. example. Lhc so-callcd “Pine Rluft” problem could be addressed by 
rcqtiiring tha t  the I-equisile markct s i x  he established wilhout counting in the 
denominator coinmonly-owticd stations that are not a part of tlic clustcr being evaluatcd. 

1 

o 

o 

o 



Backyard Broadcasting Holdings, LLC Stations 
(hy Arhitron Market) 

Jackson, Mississippi (Arbitron Metro  Rank 123) 

Licciiscc: Backyard Hroadcasting Mississippi, LLC 
WTYX(FM), Jackson, Mississippi 
WRXW(FM), Pearl, Mississippi 

Rluncic-Marinn, Indiana (Arbitron Metrn Rank 201). 

Licensee: Indiana SabrcCorn, lnc. '  
WH'rY(FM), IIartford City, Indiana 
WHl'l(FM), Alexandria. Indiana 
WURK(FM), Elwood, Indiana 
WERK(FM). Muncir. Indiana 

L i c n s c e :  Muncie SabreCom, Inc.  
WXFI\'(AM), Muncic, Indiana 
WLRC-FM, Muncic, Indiana 

Oleaii, New Vnrk (Arbitron Metru Rank 207), 

1 iccnsec: Arrow Communication, ofN.Y.. Inc. 
WPlG(FM), Olcaii, Neu York 
WllDI.(AM). Olean, New York 

Elmira-Corning, New York (Arbitron Metrn Rank 213) 

Licenscc: Chernuiig County Kadio. l i ic .  
WKKIiFM), Corning, New, York 
WPGI(FM), Horschrads, New York 
WNG7,(FM), Montour Falls, New York 
WWLZ(AM), Horseheads, New York 
WGMF(AM), Watkins Glen, New York 

Willianisport, I'ennsylvania (Arl~itruii  Metro Hank 259) 

1,iceiisee: South Williamsport SabreCom, l u c  
WILQ(FM), Willianisport, Pennsylvania 
W WPA(AM), Williamsport. Pennsylvania 
WBZD-FM, Muncy. Pennsylvania 
W%XR(FM), S. Williamsport, Pennsylvania 
WCXK(FM), Lewisburz, Pennsylvania 
WRVHIFM), Williamsport, Pennsylvania 

Indiana SabreConi, Inc. station NJflBU(AM), Anderson, Indiana, is not included in the Muncie-Marion, Indiana, I 

Ai~hitron Metro Market. 
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